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Abstract 

Alternative dispute resolution  ("ADR") refers to any means of settling disputes outside of the 

courtroom. This paper contains the history of ADR and its origin of ADR. The Code of Civil 

Procedure, 1859 in its sections 312 to 325 dealt with arbitration in suits while sections 326 and 

327 provided for arbitration without court intervention. The Code of Civil Procedure (Act 5 of 

1908) repealed the Act of 1882. The Code of Civil Procedure, 1908 has laid down that cases 

must be encouraged to go in for ADR under section 89(1).Under the First Schedule, Order 

XXXII A, Rule 3 a duty is cast upon the courts that it shall make an endeavor to assist the parties 

in the first instance, in arriving at a settlement in respect of the subject matter of the suit. Paper  

also highlight the various means and type of ADR though which disputes can be resolved. It also 

contains binding and non binding nature of ADR. Private arbitration is the most common form 

of ADR.  If those criteria are satisfied, a court will normally deem the arbitrator's decision final 

and enforceable. The losing party may only appeal the decision upon a showing of fraud, 

misrepresentation, arbitrariness, or capriciousness by the arbitrator. ADR in U.S. ADR found its 

place in a number of applications, albeit sporadically. For instance, in the Patent Act of 1790, 

Congress provided for an arbitration system of competing patent claims. In such a dispute, the 

Act authorized the creation of an adjudicative board, consisting of one member appointed by 

each patent applicant and another by the secretary of state. Decisions by the board were binding 

and, should an applicant opt out of this arbitration, the other applicant’s patent would be 

summarily approved. It even contains the needs and importance of ADR to reduce the burden of 

various courts. 

  

 

 

 

 



INTRODUCTION 

 

‘Discourage litigation; persuade your neighbors to compromise whatever you can. Point out to 

them how the normal winner is often a loser in fees, expenses, cost and time’  

                                                                                                                             –Abraham Lincoln 

Definition 

Alternative Dispute Resolution ("ADR") refers to any means of settling disputes outside of the 

courtroom. ADR typically includes early neutral evaluation, negotiation, conciliation, mediation, 

and arbitration. As burgeoning court queues, rising costs of litigation, and time delays continue 

to plague litigants, more states have begun experimenting with ADR programs. 

Parties involved in alternative dispute resolution 

There are three parties involved in this process are ,One is petitioner , respondent and neutral 

person( Arbitrator). 

Types of alternatives other then court procedure are 

 Mediation 

 Arbitration 

 Conciliation 

 Negotiation 

 Lok Adalat 

 

Alternative dispute resolution in India 

Historical view 

The ‘ADR Timeline’ in the early pages of the book begins in 1800 BC when dispute resolution 

was practiced by the Phoenicians, the Greeks, the Indians and the Irish. The rich traditions of 

Chinese mediation and Muslim tahkim, different as they are from modern conceptions of ADR, 

necessarily receive shorter shrift than they deserve. Among the intriguing historical illustrations 

of ‘ADR’ phenomena are the role of Mohammed in averting war over the reconstruction of 

Kaaba, and the use of symbolic contests to resolve land disputes in West Francia in the middle 

ages.1 

Thus, as pointed out above, the ADR system is not a new experience for the people of this 

country also. It has been prevalent in India since time immemorial. Legal history indicates that 
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down the ages man has been experimenting with procedure for making it easy, cheap, unfailing 

and convenient to obtain justice. Procedure for justice is indicative of the social consciousness of 

the people. 

 

Arbitration or mediation as an alternative to dispute resolution by municipal courts has been 

prevalent in India from Vedic times. The earliest known treatise is the Bhradarnayaka 

Upanishad, in which various types of arbitral bodies viz (i) the Puga (ii) the Sreni (iii) 

the Kula are referred to. These arbitral bodies, known as Panchayats, dealt with variety of 

disputes, such as disputes of contractual, matrimonial and even of a criminal nature. 

ADR picked up pace in the country, with the coming of the East India Company. The British 

government gave legislative form to the law of arbitration by promulgating regulations in the 

three presidency towns: Calcutta, Bombay and Madras. Bengal Resolution Act, 1772 and Bengal 

Regulation Act, 1781 provided parties to submit the dispute to the arbitrator, appointed after 

mutual agreement and whose verdict shall be binding on both the parties. These remained in 

force till the Civil Procedure Code 1859, and were extended in 1862 to the Presidency towns. 

The Code of Civil Procedure, 1859 in its sections 312 to 325 dealt with arbitration in suits while 

sections 326 and 327 provided for arbitration without court intervention2. The Code of Civil 

Procedure (Act 5 of 1908) repealed the Act of 1882. The Code of Civil Procedure, 1908 has laid 

down that cases must be encouraged to go in for ADR under section 89(1).Under the First 

Schedule, Order XXXII A, Rule 3 a duty is cast upon the courts that it shall make an endeavor to 

assist the parties in the first instance, in arriving at a settlement in respect of the subject matter of 

the suit. 

Arbitration 

The definition of ‘arbitration’ in section 2(1) (a) verbatim reproduces the text of article 2(a) of 

the Model Law-‘arbitration means any arbitration whether or not administered by a permanent 

arbitral institution’. It is a procedure in which the dispute is submitted to an arbitral tribunal 

which makes a decision (an “award”) on the dispute that is binding on the parties. It is a private, 

generally informal and non-judicial trial procedure for adjudicating disputes.3 There are four 

requirements of the concept of arbitration: an arbitration agreement; a dispute; a reference to a 

third party for its determination; and an award by the third party.4it was held that Rule 1: Title 

These Rules in Part I shall be called the 'Civil Procedure  Alternative Dispute Resolution Rules 

2003'. Rule 2: Procedure for directing parties to opt for alternative modes of settlement.5 

TYPE OF ARBITRATION 

                                                           
2 M/S. Afcons Infra. Ltd. & Anr vs M/S Cherian Varkey Constn ... on 26 July, 2010 
3 http://www.courts.ca.gov/3074.htm 
4 Salem Advocate Bar ... vs Union Of India on 2 August, 2005 
5 Lasalla v. Doctor’s Assoc., 2005 Conn. Super. LEXIS 1 (2005) 

 



Ad Hoc Arbitration 

An ad hoc arbitration is one which is not administered by an institution and therefore, the parties 

are required to determine all aspects of the arbitration like the number of arbitrators, manner of 

their appointment, etc.6 

Institutional Arbitration 

An institutional arbitration is one in which a specialized institution with a permanent character 

intervenes and assumes the functions of aiding and administering the arbitral process, as 

according to the rules of that institution. 

Statutory Arbitration 

When a law specifies that if a dispute arises in a particular case it has to be referred to arbitration, 

the arbitration proceedings are called “statutory arbitration”. Section 2(4) of the Arbitration and 

Conciliation Act 1996 provides, with the exception of section 40(1), section 41 and section 43, 

that the provisions of Part I shall apply to every arbitration under any other act for the time being 

in force in India.7 

Fast track arbitration 

Fast track arbitration is a time-bound arbitration, with stricter rules of procedure, which do not 

allow any laxity for extensions of time, and the resultant delays, and the reduced span of time 

makes it more cost effective. 

Binding arbitration: 

Usually conducted by a private arbitrator, this process takes place outside of the court. "Binding" 

means that the arbitrator's decision (award) is final and there will not be a trial or an opportunity 

to appeal the decision8. 

Non-binding arbitration: 

May be ordered through the court (Judicial Arbitration) or conducted privately. In this process, 

the arbitrator's decision is “not binding.” This means that if a party is not satisfied with the 

decision of the arbitrator, they can file a request for trial with the court within a specified time. 

However, depending on the process if that party does not receive a more favorable result at trial, 

they may have to pay a penalty. 

Private arbitration is the most common form of ADR.  If those criteria are satisfied, a court will 

normally deem the arbitrator's decision final and enforceable. The losing party may only appeal 
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the decision upon a showing of fraud, misrepresentation, arbitrariness, or capriciousness by the 

arbitrator. 

Mediation 

Mediation is a process in which the mediator, an external person, neutral to the dispute, works 

with the parties to find a solution which is acceptable to all of them. The basic motive of 

mediation is to provide the parties with an opportunity to negotiate, converse and explore options 

aided by a neutral third party, to exhaustively determine if a settlement is possible 

In India, mediation has not yet been very popular. One of the reasons for this is that mediation is 

not a formal proceeding and it cannot be enforced by courts of law. There is a lack of initiative 

on the part of the government or any other institutions to take up the cause of encouraging and 

spreading awareness to the people at large. 

Conciliation 

Conciliation is “a process in which a neutral person meets with the parties to a dispute which 

might be resolved; a relatively unstructured method of dispute resolution in which a third party 

facilitates communication between parties in an attempt to help them settle their differences” 

Section 61 of the 1996 Act provides for conciliation of disputes arising out of legal relationship, 

whether contractual or not and to all proceedings relating thereto.  After its enactment, there can 

be no objection, for not permitting the parties to enter into a conciliation agreement regarding the 

settlement of even future disputes. 

Negotiation 

In India, Negotiation doesn’t have any statutory recognition. Negotiation is self counseling 

between the parties to resolve their dispute. Negotiation is a process that has no fixed rules but 

follows a predictable pattern. 

Lok adalat 

Lok Adalat was a historic necessity in a country like India where illiteracy dominated other 

aspects of governance. It was introduced in 1982 and the first Lok Adalat was initiated in 

Gujarat. The evolution of this movement was a part of the strategy to relieve heavy burden on 

courts with pending cases. It was the conglomeration of concepts of social justice, speedy justice, 

conciliated result and negotiating efforts. They cater the need of weaker sections of society. It is 

a suitable alternative mechanism to resolve disputes in place of litigation. Lok Adalats have 

assumed statutory recognition under the Legal Services Authorities Act, 1987. 

 



ADR - U.S.A 

Although widely known for its propensity for litigation, the USA has one of the world’s most 

advanced and successful systems for settlement of disputes outside the formal legal system 

through mechanisms of mediation and arbitration. More extensive use of this system 

internationally and by other countries can dramatically enhance the speed and quality of social 

justice globally. Usage within the USA varies widely. About 11 percent of civil cases in 

Northern California are settled by mediation, compared to around 2 percent in eastern New York 

and 0.5 percent of civil cases in Europe. About 10 percent of divorce cases in Germany are 

submitted for mediation.9 

The growing complexity of modern life has multiplied the burden on the legal justice system, 

rendering it increasingly inadequate and ineffective. In year 2000 the Italian government was 

required to pay €600m to litigants claiming damages caused by trial delays.  The potential 

importance of mediation is illustrated by the fact that at the present pace India will not clear its 

current backlog of cases until 2330. This article is by a very experienced American trial and 

arbitration attorney and practicing mediator who has extensive experience working with this 

system. 

The wide range of innovative mechanisms commonly employed to settle disputes outside the 

courtroom is illustrative of the larger potential for organizational innovation in other fields 

designed to enhance governance nationally and globally. 

Alternative Dispute Resolution (ADR) in the common law tradition has its origins rooted in 

English legal development. As early as the Norman Conquest, legal charters and documents 

indicate that English citizenry instituted actions concerning private wrongs, officiated by highly 

respected male members of a community, in informal, quasi-adjudicatory settings. In some 

instances, the king utilized these local forums as an extension of his own legal authority; rather 

than adjudicate a suit via the more formal king’s court, the king would simply adopt the decision 

of a local, but highly respected, layperson without ever “reaching the merits” of the suit, creating 

one of the first forms of arbitration.  In some sense, then, common law ADR has been around for 

centuries. 

In the United States, commercial arbitration existed in the early Dutch and British colonial 

periods in New York City. “Pilgrim colonists, convinced that lawyers threatened Christian 

harmony, scrupulously avoided lawyers and courts, preferring to use their own mediation process 
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to deal with community conflicts.” When disagreements occurred, a body of male members of 

the community would hear claims, determine fault, assess damages, and ensure that the parties 

reconciled with one another. For much of the colonial period, these informal arbitrations were 

the norm. 

Shortly after independence and the creation of a new government, ADR found its place in a 

number of applications, albeit sporadically. For instance, in the Patent Act of 1790, Congress 

provided for an arbitration system of competing patent claims. In such a dispute, the Act 

authorized the creation of an adjudicative board, consisting of one member appointed by each 

patent applicant and another by the secretary of state. Decisions by the board were binding and, 

should an applicant opt out of this arbitration, the other applicant’s patent would be summarily 

approved. 

Early in the 20th Century, states began taking a concerted interest in systematic ADR as a 

litigation alternative. In the 1920s, over a dozen states passed modern arbitration laws and 

Congress enacted a federal cognate, the Federal Arbitration Act. All of these laws significantly 

improved the nature of U.S. arbitration by: 

 Making agreements to arbitrate future disputes legally valid and enforceable and revocable 

only as any contract could be revoked; 

 Closing the court to parties to an arbitration agreement by requiring them to comply with 

their agreement; 

 Authorizing courts to enforce arbitration awards; and 

 Authorizing courts to appoint arbitrators and otherwise expedite arbitration when one party 

has failed to move forward with the agreement to arbitrate. 

 

 

Need for alternative dispute resolution 

As growing trend of technology and globalization there are disputes between parties and even 

countries. There are many reasons to adopt ADR 

 Weight of pendency 

The need of finding alternative arises due to the working of the present system of 

administration of justice, which is crumbling under the weight of the pending cases the 

estimated number of cases pending all over  the country is 2.5 crores. Out of which 36 

lakhs cases are pending in high court alone, virtually clogging the justice system. There 



are just 13 thousand judicial officer, it is pertinent to note that there are 20 percent for 

post of judge are vacant in all the high court. 

 

 State fighting the citizen 

Interestingly, the government is the biggest litigant in the country. According to a rough 

estimate, around 70 percent of all cases are either agitated by the state, or appealed by it. 

The officers neither allow the cases to get resolved, nor withdraw the same, as they have 

vested interest in pendency. The government should also not appeal against a lower court 

judgment whenever it is called upon to pay a sum below Rs. 50 thousand. Such a 

pecuniary limitation will put litigation under restriction. 

 Adjournment 

Unnecessary adjournment also extend the life of a litigation. The process of adjournment, 

on frivolous ground, is one of the major reason for increase in delay. 

 

 

"International Commercial Arbitration" 10means an arbitration relating to disputes arising out 

of legal relationships, whether contractual or not, considered as commercial under the law in 

force in India and where at least one of the parties is – 

(i) An individual who is a national of, or habitually resident in, any country other than in India; 

or 

(ii) A body corporate which is incorporated in any country other than India; or 

(iii) A company or an association or a body of individuals whose central management and 

control is exercised in any country other than India; or 

(iv) The Government of a foreign country. 

The Supreme Court announced new norms for hearing arbitration petitions in view of the 

Arbitration and Conciliation Amendment Ordinance, which came into force in October. Justice 

Ranjan Gogoi, who was designated by the Chief Justice of India (CJI) to decide on arbitration 

petitions, said in future these norms would be followed. Gogoi sent all 24 cases listed before 

him, including the dispute between Reliance Industries and the Central government over the KG 

basin, to the CJI, who will decide the bench before which they will be listed. The new law uses 

'court' in place of 'designated judge'. This means a bench constituted by the chief justice. 

That was the norm according to the Arbitration Act 1986. After the new law, this practice will 

have to be abandoned as the ordinance uses the word 'court' in place of 'designated judge'. Court 

would mean a bench constituted by the chief justice, not one judge. Another clause has brought 
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about significant change in the conduct of the proceedings. According to the amended law, once 

there is an arbitration clause in the agreement, disputes go directly to the arbitration tribunal. 

Arbitration in such cases is independent of the involvement of the court. This reduces the role of 

courts to a great extent and will speed up arbitration, which is often stalled in courts 

Advantages of ADR11 

1. More flexibility. In the case of arbitration, the parties have far more flexibility to select what 

procedural and discovery rules will apply to their dispute (they can choose to apply relevant 

industry standards, domestic law, the law of a foreign country, etc.). 

2. Select your own Arbitrator or Mediator. The parties can often select the arbitrator or mediator 

that will hear their case, typically selecting someone with expertise in the substantive field 

involved in the dispute. The arbitrator (or panel members) need not even be an attorney. In this 

way the focus can be on the substantive issues involved rather than on technical procedural rules. 

In normal litigation, the parties cannot select the judge, and the judge and/or jury may often need 

expert witnesses to explain extremely complex issues. The greater the expertise of the arbitrator, 

the less time that needs to be spent bringing him up to speed. 

3. A jury is not involved. Juries are unpredictable and often damage awards are based solely on 

whether they like the parties or are upset at one party because of some piece of evidence such as 

a photo that inflames the passion of the jury. Juries have awarded claimants damages that are 

well above what they would have received through alternative dispute resolution; and they have 

also done the opposite. 
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4. Expenses are reduced. Attorneys and expert witnesses are very expensive. Litigating a case 

can easily run into the tens of thousands of dollars. Alternative dispute resolution offers the 

benefit of getting the issue resolved quicker than would occur at trial – and that means less fees 

incurred by all parties. 

5. ADR is speedy. Trials are lengthy, and in many states and counties it could take years to have a 

case heard by a judge or jury. Appeals can then last months or years after that. In a matter of 

hours, an arbitrator often can often hear a case that otherwise may take a week in court to try 

with live witnesses. With arbitration, the evidence can be submitted by documents rather than by 

testimony presented through witnesses. ADR can be scheduled by the parties and the panelist as 

soon as they are all able to meet together. 

6. The results can be kept confidential. The parties can agree that information disclosed during 

negotiations or arbitration hearings cannot be used later even if litigation ensues. The final 

outcome can also be made private if the parties so stipulate and agree. On the other hand, most 

trials and related proceedings are open to the public and the press. 

7. Party participation. ADR permits more participation by the litigants. ADR allows the parties 

the opportunity to tell their side of the story and have more control over the outcome than normal 

trials overseen by a judge. Many parties desire the opportunity to speak their piece and tell their 

side of the story in their own words rather than just through counsel. 

8. Fosters cooperation. ADR allows the parties to work together with the neutral arbitrator or 

mediator to resolve the dispute and come to a mutually acceptable remedy. 



9. Less stress. ADR is often less stressful than expensive and lengthy litigation. Most people 

have reported a high degree of satisfaction with ADR. 

10. Conclusion. Because of these advantages, many parties choose ADR (either mediation or 

arbitration) to resolve disputes instead of filing or even proceeding with a lawsuit after it has 

been filed. It is not uncommon after a lawsuit has been filed for the court to refer the dispute to a 

neutral before the lawsuit becomes too costly. ADR has also been used to resolve disputes even 

after trial, while an appeal is pending 

Disadvantages12 

 

Willingness to compromise – The use of ADR is dependant upon the willingness of individuals 

to compromise and to this extent it is arguable that the parties are more likely to settle for less 

whereas once they have embarked upon court proceedings their expectations may be higher. It 

could be that one of the parties does not accept there is a problem and is not prepared to 

compromise.13 

 

Uncertainty – Although ADR is generally quicker and cheaper this is not always the case.  Even 

negotiations can drag on and become lengthy and expensive with no certainty of a resolution of 

the dispute.  At least with court proceedings there is usually certainty. 

Complexity and Expense – Generally ADR is cheaper than using court proceedings but some 

formal arbitration hearings can still be complex and expensive depending on the subject matter 

of the dispute. There are professional and trained arbitrators and these can be expensive. 

Making a statement – Because ADR is confidential they are unsuitable if one party wants to 

make a point and put out a clear warning or send out a message about the proceedings and their 

outcome. 

Immediacy - ADR is not suitable where one party wants the other to stop instantly. This could 

be in the case of one party wanting to prevent another from selling goods which are of a similar 

design to something they are selling or in the case of harassment. 
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Time limits – It is worth remembering that if there is a time limit involved in a legal claim it 

may not be appropriate to use ADR. It does not put a stop to any legal time limit and may mean 

that, if unresolved, the time to make a legal claim has passed. 

 

The courts now encourage the use of ADR as a result of the Woolf Reforms. Judges can stay 

proceedings to give parties the opportunity of exploring whether ADR might be of a possible 

benefit. In fact the Centre for Dispute Resolution has reported that there is a growing trend for 

Judges to stay proceedings. In 2000, 27% of disputes the Centre dealt with had been stayed. This 

compared to 19% in 1999 and only 8%in 1998. 

 

The availability of ADR means that the use of these various methods can free up the courts for 

essential cases where ADR is inappropriate. The result being that the use of ADR has an impact 

upon vital resources and the effectiveness of civil courts. Many would argue that Lord Woolf 

should be commended for helping to identify the advantages of ADR and encouraging its greater 

use. 

 

Conclusion 

As time is changing more and more of globalization more of trade more of disputes.  ADR as 

currently practiced too often mutates into a private judicial system that looks and costs like the 

litigation it’s supposed to prevent. At many companies, ADR procedures now typically include a 

lot of excess baggage in the form of motions, briefs, discovery, depositions, judges, lawyers, 

court reporters, expert witnesses, publicity, and damage awards beyond reason (and beyond 

contractual limits). 

The good news is that a number of companies have learned to use ADR effectively, and those 

companies are in fact reaping ADR’s predicted benefits: lower costs, quicker dispute resolutions, 

and outcomes that preserve and sometimes even improve relationships. 

To reduce burden from our Hon’ble courts it is just one step of citizen of India not to knock door 

of courts for disputes which can be resolved by the help of ADR so that court can concentrate on 

cases which need court assistance. 
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