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ABSTRACT 

Feeling, emotions, psychological restrain are the subject matter of Privacy. But it was a rather 

hard task to get it in the sphere of causes of action. Samuel Warren and Louis Brandeis stated 

this discussion on the issue of Right to Privacy. Indian court also contributed to acquiring this 

right. The objective of this chapter is to trace the evolution of the Right to Privacy. The concept 

of privacy can be traced out in the ancient text of Hindus. If one looks at the Hitopadesh it says 

that certain matters (worship, sex and family matters) should be protected from disclosure. In the 

Maneka Gandhi v Union of India, the Supreme Court interpreted the Article 21 in a broad sense. 

They alleged that both the rights of personal security and personal liberty recognized by what 

Blackstone termed 'natural law' are embodied in Article 21. Maneka Gandhi Case started the 

broad version of Right to Life, which actually helped the Right to Privacy to fall into to the scope 

of the Right to Life. Right to Privacy is not explicit in the Constitution of India, so it is a subject 

of judicial interpretation. The judicial interpretations of fundamental right bring it within the 

horizon of a fundamental right. The journey of this task would initiate from the lookup of an 

answer to issue that whether the right to privacy is a fundamental right, through analysis of cases 

and some pioneering work of scholars. If we think from the different perspective than it  imposes  

the limitation on government power, as well as the power of private companies. The more 

someone knows about us, the more power they can have over us. Personal information is used to 

make very significant decisions in our lives. Personal data can be used to affect our reputation, 

and it can be used to influence our decisions and shape our behavior. It can be used as a tool to 

exercise control over us. And in the wrong hands, personal data can be used to cause us great 

harm. 

 

 

 

 

 

 

 



 

INTRODUCTION 

According to Black’s Law Dictionary ‘Right to Privacy ’means “right to be let alone; the right of 

a person to be free from any unwarranted publicity; the right to live without any un-warranted 

interference by the public in matters with which the public is not necessarily concerned ”.The 

right to privacy derives from an English Common Law maxim which  asserts that “Every man’s 

house is his castle”. Article 21 of the Con-situation of India states that “No person shall be 

deprived of his life or personal liberty except according to procedure established by law”. The 

intent of law under Article 21 of the constitution of India, refers that the term ‘life’ includes all 

those faces of life which go to establish a man’s life meaningful, complete and worth 

living.Right to Privacy, becomes a burning issues regarding to concerns brought up against 

government’ initiatives to gather personal data from citizens, is not a fundamental right in the 

Constitution of India but privacy now seen as an element of personal autonomy. Privacy is a 

fundamental right, essential to autonomy and the protection of human dignity, serving as the 

foundation upon which many other human rights are based. Privacy enables us to create barriers 

and manage boundaries to protect ourselves from excessive noise in our lives, which leaves us to 

negotiate who we are and how we want to interact with the world round us. Privacy helps us set 

up limits to decide who receives access to our bodies, places and things, as good as our 

communications and our information. The rules that protect privacy give us the ability to assert 

our rights in the face of significant power imbalances. As a result, privacy is an essential path we 

strain to protect ourselves and society against arbitrary and unjustifiable use of power, by 

reducing what can be known about us and done to us, while protecting us from others who may 

care to exert authority. Privacy is essential to who we are as human beings, and we make 

decisions around it every single day. It gives us a spot to be ourselves without judgement, allows 

us to think freely without discrimination, and is an important factor of giving us control over 

who knows what about us. 

 The privacy of the individual is the most important right. Without privacy, the democratic 

system that we know would not exist. Privacy is one of the fundamental values on which our 

nation was established. There are exceptions to privacy rights that are created by the need for 

Defense and security. When our country was founded, privacy was not an issue. The small 



towns, then were small and tight. Most people knew their neighbors and what was going on in 

the community. They did not have drunk drivers, terrorist, or any other threat of changing the 

way they lived. The transportation that most people had access to were horses. Today there are 

machines that can be disastrous if not checked. Speed limits and licenses are two examples. The 

government we have in place maintains and organizes our social club. The factors of restraint are 

often viewed as infringements of secrecy. These components are intended to protect us from 

irresponsible people and from suffering themselves. The laws that still in a place give privacy 

without invading personal lives. Privacy is only broken when people sense they are being 

breached. Jonathan Franzen writes this example of his feelings about privacy. “One of my 

neighbors in the apartment building across the street spends a great deal of time at her mirror 

examining her pores, and I can picture her doing it, but as she can doubtless see me sometimes. 

But our respective privacies remain intact as long as neither of us feels sane.”If people feel 

comfy in their environs, then privacy is not a worry. At other times, people feel violated when 

they are subject to random searches; this random factor is what other people consider improper. 

People feel intruded on when they see a roadblock ahead or a request to see their driver’s license 

when writing checks. Others are disturbed at dinner by the phone ringing from title marketers. 

This selling of information is what the Europeans call data protection. If the information is not 

kept private, things such as credit card numbers could be stolen over the phone. 

The government’s move to make Aadhar mandatory for all citizens has once again triggered a 

debate around Right to Privacy. Critics have argued that making Aadhar mandatory will lead to 

break in confidentiality of data collected through Aadhar. Right to Privacy does not find any 

mention in the Constitution. This right, nevertheless, has been culled from Article 19 and 21 

which deals with the right to life and liberty. In the absence of this clearness, a string of 

judgments starting from 1962 defined privacy and what it means. 

As early as 1954, the apex court observed in a ruling that right to privacy is not a recognized 

right listed under Article 19 of the Constitution and held that it would not be possible to import 

the right by ‘strained construction’. But this did not bind the court to limit the scope of Article 21 

(right to life and personal liberty). 

 

 

http://www.123helpme.com/search.asp?text=speed+limits


Here are a few landmark judgments that laid the foundation of Right to 

Privacy in India: 

1962: Kharak Singh vs. State of UP: Inclusion of ‘privacy’ under ‘personal liberty’1 

Which was concerned with the validity of certain regulations that permitted surveillance of 

suspects. This right of privacy is considered as the right to be let alone. In the con-text of 

surveillance, it has been admitted that the surveillance, if intrusive and seriously encroaches on 

the privacy of citizens, can infringe the freedom of movement, guaranteed by Articles 19 (1) (d) 

and Article 21 of Indian Constitution. 

1975: Govind vs. State of MP: ‘Right to privacy is not absolute’2 

The court held that privacy and fundamental rights are present in Regulation 855 and 856 

(surveillance) of the Madhya Pradesh Police, Regulations made by the Government under the 

Police Act, 1961, if read widely. 

1995: Rajagopal vs. State of T.N: Conflict between the right to information and privacy – 

‘Right to be let alone’3 

A citizen has a right to safeguard the privacy of his own, his household, marriage, reproduction, 

motherhood, childbirth and education among other things. None can publish anything concerning 

the above matters without his consent, whether truthful or otherwise and whether laudatory or 

critical. 

Further, the court stated an exception in this case where a person voluntarily involves himself 

into a controversy or invites one, that person would not fall under the right to privacy. 

2006: Naz Foundation vs. Govt. Of NCT Delhi – Interference with personal liberty must 

follow a procedure4 

In this case the top court cited Article 12 of the Universal Declaration of Human Rights and 

Article 17 of the International Covenant on Civil and Political Rights which define privacy as no 

arbitrary interference with home, family or honour and reputation. Relying on the above 

                                                           
1 1962: Kharak Singh vs. State of UP: Inclusion of ‘privacy’ under ‘personal liberty’ 

2 1975: Govind vs. State of MP: ‘Right to privacy is not absolute’ 
3 1995: Rajagopal vs. State of T.N: Conflict between right to information and privacy – ‘Right to 

be let alone’ 
42006: Naz Foundation vs. Govt. of NCT Delhi – Interference with personal liberty must follow 

a procedure4 

  



mentioned case laws and more, the apex court laid down three categories under which the term 

privacy must fall for an individual to avail the said right. 

Any law interfering with personal liberty of a person must satisfy a triple test: 

(i) It must prescribe a procedure; 

(ii) The procedure must withstand a test of one or more of the fundamental rights conferred    

under Article 19 which may be applicable in a given situation; and 

(iii) It must also be liable to be tried out with reference to Article 14. As the test propounded by 

Article 14 pervades Article 21 as well, the law and procedure authorizing interference with the 

personal liberty must also be right and just and fair and not arbitrary, fanciful or oppressive. 

The court held that Section 377 of IPC discriminated a particular section of individuals solely 

based on their sexual orientation and condemned Section 377. But it did not decriminalize the 

provision stating that the power to amend or repeal the section lies with the Parliament and not 

the judiciary. 

With recent developments in the online world, social media and numerous applications catering 

the needs of the great unwashed, the changes come with a threat to individual’s personal 

information made available to the public. 

 

JUDICIAL INTERPRETATION & RIGHT TO PRIVACY: 

In Govind v. State of Madhya Pradesh5 

Justice Mathew accepted that, the right to privacy as an emanation from Art.19 (a), (d) and 21, 

but the right to privacy is not an absolute right.“Assuming that the fundamental rights explicitly 

guaranteed to a citizen have penumbral zones and that the right to privacy is itself a fundamental 

right, the fundamental right must be subject to restriction on the basis of compelling public 

interest”. Surveillance by domiciliary visits need not always be an unreasonable encroachment 

on the privacy of a person owing to the character and antecedents of the person subjected to 

surveillance as also the objects and the limitation under which the surveillance is made. The right 

to privacy deals with ‘persons not places’.In another case 

 

                                                           
5  Govind v. State of Madhya Pradesh 



Smt. Maneka Gandhi v. Union of India &Anr,6 

The Supreme Court declared that ‘personal liberty’ under article 21 covers a variety of rights & 

some have a status of fundamental rights and granted additional protection under article19 of the 

Indian Constitution. Triple Test for any law interfering with personal liberty: (1) It must dictate a 

procedure; (2) the procedure must withstand the examination of one or more of the fundamental 

rights conferred under clause 19 of the Indian Constitution, which may be applicable in a given 

situation and (3). It must resist the test of Article 14. The law and procedure authorizing 

interference with personal liberty and the right of privacy must also be right just and fair and not 

arbitrary,fanciful or oppressive. 

K.S. Puttaswamy (Retd.) and Ors. Vs. Union of India (UOI) and Ors7 

The Apex Court held that, if the observations made in M.P. Sharma and Ors. v. Satish Chandra 

and Ors. And Kharak Singh v. State of U.P. And Ors are read literally and accepted as law, the 

fundamental rights guaranteed under the Constitution of India and more particularly right to 

liberty under Article 21 of the Constitution would be denuded of vigour and vitality. Institutional 

integrity and judicial discipline require that pronouncement made by larger benches of this Court 

cannot be ignored by the smaller Benches without appropriately explaining the reasons for not 

following the pronouncements made by such larger benches. It is better that the ratio decidendi 

in the two cases is scrutinized and the jurisprudential correctness of the subsequent decisions of 

this Court where the right to privacy is either asserted or referred be examined and 

authoritatively decided by a bench of appropriate strength 

P.U.C.L. v. Union of India,8 

The Supreme Court of India,while laying down the standards for telephone wiretappinghad 

observed that the right to privacy is an integral part ofthe fundamental right to life enshrined 

under Article 21 of theConstitution and this right shall be available only against thestate.Earlier 

Justice P.N Bhagawati also observed that the right to life includes the right to live with human 

dignity and all that goes along with it, namely, the bare necessaries of life such as adequate 

                                                           
6 Smt. Maneka Gandhi v. Union of India &Anr, 
7 K.S. Puttaswamy (Retd.) and Ors. Vs.Union of India(UOI) and Ors 
8 P.U.C.L. v. Union of India 



nutrition, clothing and shelter and facilities for reading, writing and expressing oneself in diverse 

forms, freely moving about and mixing and commingling with fellow human beings. Every act 

which offends against or impairs human dignity would constitute a deprivation pro tan to of his 

right to live and it would have to be in accordance with reasonable, fair and just procedure 

established by law which stands the test of other fundamental rights.” Hence one could observe 

from the above cases that the Supreme Court accepted that human dignity implies expressing 

oneself in diverse forms and acknowledges the value and worth of all the individuals in 

the society. 

Lord Denning has also argued for the recognition of a right to privacy that, “English law should 

recognise a right to privacy. Any infringement of it should give a cause of action for damages or 

an injunction as the case may require. It should also recognise a right of confidence for all 

correspondence and communications which expressly or impliedly are given inconfidence. None 

of these rights are absolute. Each is subject to exceptions. These exceptions are to be allowed 

whenever the public interest in openness outweighs the public interest in privacy or 

confidentiality. In every instance it is a balancing exercise for the Courts. As each case is 

decided, it will form a precedent for others. So a body of case-law will be established. 

INTERNATIONAL INSTRUMENTS ON RIGHT TO PRIVACY 

Article 12 of Universal Declaration of Human Rights (1948) 

 States that “No one shall be subjected to arbitrary interference with his privacy, family, home or 

correspondence nor to attack upon his honour and reputation. Everyone has the right to 

protection of the law against such interference or attacks.” 

Article 17 of International Covenant of Civil and Political Rights 

 (To which India is a party) states “No oneshall be subjected to arbitrary or unlawful interference 

withhis privacy, family, home and correspondence, nor to unlawfulattacks on his honour and 

reputation”. 

Article 8 of European Convention on Human Rights 



States “Everyone has the right to respect for his private and family life, his home and his 

correspondence; there shall be no interference by a publicauthority except such as is in 

accordance with the law and is necessary in a democratic society in the interests of national 

security, public safety or the economic well-being of the country,for the protection of health or 

morals or for the protection of the rights and freedoms of others.” 

In the 21st century, a government that cannot protect its citizens’ right to privacy cannot 

credibly maintain a democratic regime of equal treatment under the law. 

The Supreme Court has cut straight to the core of the matter in the Aadhaar petitions. On behalf 

of all Indian citizens, it calls for the current regime to address the most basic questions in a 

commonwealth governed by the law: what are the privacy rights of its citizens; and are they 

protected equally, with the same justice for the rich and the poor alike? 

In the 20th century, governments that recognized no private sphere of thought, reflection, and 

action outside their scope and the ruling party’s reach were called “totalitarianism”. Aware that 

such governments are antithetical to freedom, the world’s democracies were willing to sacrifice 

tens of millions of their citizens’ lives in the Second World War to defeat them militarily. The 

democratic constitutions that rose on the ashes of European totalitarianism explicitly recognised 

the integrity of a private sphere that governments may not invade, as the U.S. Constitution’s Bill 

of Rights, as interpreted by its Supreme Court, has also done. The post-Independence Indian 

Constitution does this as well. 

In the 21st century, a government that cannot or will not protect its citizens’ privacy rights 

cannot credibly maintain a popular government of equal treatment under the principle of law. 

Freedom of opinion and association; freedom of religion (or irreligion); the ability to make 

choices and decisions autonomously in a society free of surrounding social pressure, including 

the right to vote — all of these depend on the preservation of the “private sphere.” 

However, the Government of India (GoI), speaking through its Attorney-General, has repeatedly 

declared that it is the government’s view that Indian citizens have no constitutional right of 

privacy. Whether GoI is ultimately prepared to restate that position and risk a political loss 

before the Supreme Court remains to be seen. 



The press on the government very much increased, when the Supreme Court refused 

simultaneous applications by multiple agencies demanding relief from the Supreme Court’s 

interim order restraining the use of Aadhaar pending the Court’s last decision. By referring these 

government applications to a constitutional bench whose composition has been announced, the 

court has assured the Indians that a decision on their fundamental rights will not be long delayed. 

The Attorney-General argued that the poor, whose welfare is at stake in the continuance of 

subsidy payments and other benefits, must be prepared to surrender their right of privacy, if any, 

in order to continue receiving benefits. This argument was sharply rejected by the bench, which 

recognises that the poor have the same rights as the rich, ad interim as well as permanently, in 

any democratic society. 

This is not, as GoI has been claiming, a conflict between the needs of the poor and “1 or 2 or 10 

persons” who care about everyone’s fundamental right to privacy. The government’s most basic 

obligation is to protect its citizens’ rights — both their right to sustenance and their right to the 

privacy that enables freedom — equally. The ultimate resolution of this present controversy must 

recognise both the need for Aadhaar — in order to provide efficient and honest government 

services to citizens — and the need for stringent rules concerning access to and security of 

citizens’ biometric data, in order to preserve their privacy. 

In particular, the Indian Supreme Court is likely to find itself asking GoI about what in Indian 

and U.S. law is called the “doctrine of unconstitutional conditions”. Both Supreme Courts have 

held that the government cannot condition receipt of public benefits on waiver of fundamental 

rights. This is in sharp contradiction to the argument offered in the Supreme Court this week by 

the counsel for Center for Civil Society, when he told the bench that “a person who has a right to 

privacy should be allowed to waive it for greater benefit.” 

We are about to begin one of the most important constitutional cases of India’s post-

Independence legal history. The good news is that the Supreme Court has shown it knows 

exactly what’s at stake. In any democracy, that’s a necessary place to start. 

 

 



CONCLUSION: 

In many nations, right to privacy is not given expressly to their souls, merely it is coined from 

judicial interpretations. The term “privacy” has been described as “the rightful claim of the 

individual to determine the extent to which he wishes to share himself with others and his control 

over the time, place and circumstances communicate with others. Privacy has also been defined 

as a Zero-relationship between two or more individuals in the sense that there is no interaction or 

communication between them, if they so prefer. Many Jurists have suggested that privacy is 

valued because it satisfies a number of primary human needs. 

 

 

 

 

 

 

 

 

 


