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HOSTILE TAKEOVER 

 INTRODUCTION 

Corporate takeovers play an important role in the economy. However, unlike standard market 

transactions, they could lead to hostility as the target company often resists the attempt of 

takeover by the acquirer. While the target company adopts strategies to escape the takeover, the 

acquirer does everything possible to counter the prevention strategies of the target. The target 

adopts strategies that potentially increase the cost of acquisition far above the prevailing market 

price of the firm and sometimes deter efficient transfer of control. While the anti-takeover tactics 

may be justified as being carried out in the interest of the shareholders, regulators and 

practitioners feel that the devices are merely rent-seeking tactics, employed by insiders who 

profit at the expense of shareholder value and social efficiency. The shareholders generally go by 

the opinion of the managers as they believe that managers are in a better position to evaluate the 

desirability of accepting a takeover offer.1 

The concept of mergers and takeovers are prevalent in India from the post Independence period. 

The Government implemented new policies of balanced economic development and also 

introduced the Industrial Development Regulation Act, 1951, Monopolies and Restrictive Trade 

Practices Act, 1970 (popularly known as the MRTP Act), Foreign Exchange Regulation Act, 

1973, etc. These Acts came into existence to curb out the concentration of economic power and 

to prevent hostile takeovers and for these reasons there were only few Mergers and Acquisitions, 

Takeovers that took place in India prior the period of 90’s. After 1980’s the policy of decontrol 

and liberalization clubbed up with globalization of the economy, especially after liberalization in 

1991, the corporate sector has been exposed to severe domestic and global competition. This has 

been further highlighted by the recessionary trends which resulted in falling demands and 

consequently led to the overcapacity in several sectors of the economy. Companies started to 

confine themselves in the areas of their core competence and part away from those businesses in 
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which they didn’t had any competitive advantage and this led to the period of corporate 

restructuring through Mergers and Acquisitions in India.2 

The activity of Mergers and Acquisitions is booming in India. The beginning of 2007 saw the 

signing of the largest inbound deal in India’s history, Vodafone’s $11.1 billion acquisition of 

Hutchison Essar, India’s fourth largest mobile phone company, while Tata steels $13.2 billion 

dollar acquisition of the European steelmaker, which closed in January, 2007, headlined a frenzy 

of acquisitions of foreign companies by Indian corporate enterprises in the past year. Hostile 

takeover is a method of Corporate Restructuring.3 

The recent trend of Mergers & Acquisitions in India has comprised exclusively of friendly deal. 

Hostile takeovers are quite common among the prevalent modes of corporate acquisitions. 

Earlier these types of takeovers were seen mainly for small firms but now it is common among 

large corporations also, involving multi-billion dollars. This is due to the fact that hostile bidders 

are making tenders offers seek to by-pass the friendly route of negotiations with the target 

company’s managers in order to seek control; it has the potential of upsetting the normal 

functioning of the target corporation at any time. This poses a threat not only to the shareholders 

but also the management, and thus the need to regulate market control in the field of takeover is 

necessary.4 

Traditional perception says that hostile takeovers cannot occur in India because of the following 

reasons: 

i) The prevalence of controlling shareholders in most Indian corporations and the 

significant shareholding of Indian Financial Institutions that generally side with the 

controllers. 

ii) The necessity of obtaining arduous government approvals for foreign acquisitions that 

would make hostile takeovers impossible. 

iii) Provisions in the Indian Takeover Code favouring existing controlling shareholders. 
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Thus, the project will be dealing with the concept of hostile takeovers and the background of 

takeover regulations and various issues relating to the same 

 CONCEPT OF TAKEOVER 

Takeover can be defined as when an acquiring company makes a bid for the target company. If 

the takeover goes through, the acquiring company becomes responsible for all of the target 

company’s operations, holdings and debt. When the target is a publicly traded company, the 

acquiring company will make an offer for all of the target company’s outstanding shares.5 In 

other words, a takeover is a process wherein an acquirer takes over control of the target 

company.  

In this process, the acquirer may do so with or without the consent of the shareholders. An 

acquirer may also acquire a substantial quantity of shares or voting rights of the target company. 

This is termed as substantial acquisition of interest. A takeover takes place usually by 

acquisition through the purchase of shares held by shareholders at a specified price. The number 

of shares purchased enabled the acquirer to gain control over the target company. The acquirer 

may be an individual, company, any other legal entity or persons acting in concert (PAC) with 

the acquirer. 

Persons acting in concert are individuals or companies who act on behalf of, or in coordination 

with the acquirer to acquire a substantial number of shares in a target company. They include 

holding companies or subsidiary companies, mutual funds or their sponsor/trustee/asset 

management company, etc. The acquirer and persons acting in concert may have formal or 

informal agreements in this regard.6 

Although it is often difficult to identify the person acting in concerts, doing so is a crucial from 

the legal perspective. This is because legal provisions prohibit a person from acquiring shares 

beyond a certain number. To escape from the boundaries imposed by the regulatory framework, 

an acquirer may enter into an understanding with others, thus forming a PAC for acquiring 

shares of the target. Although the number of shares the buyer individually purchases may be 

below the threshold limit, shares acquired together with the PAC, added to buyer’s own holdings 
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may collectively exceed the threshold limit. For example, in the Arun Bajoria-Bombay Dyeing 

tussle, Bajoria appointed the following to act as PAC to help him acquire a stake in Bombay 

Dyeing: Mega Resources, Mega Stock, Hooghly Mills, Pooja Bajoria, Mohini Devi Bajoria, Lata 

Devi Bajoria and Meenakshi Jati.7 

The acquirer generally acquires shares through a public announcement known as an open offer. 

An open offer is made to ensure that shareholders of the target company become aware of an exit 

opportunity available to them. 

It is also important to understand the manner in which the price for an open offer is arrived at. It 

is generally based on the following parameters:  

 The negotiated price under the agreement that triggered the open offer.8 

 The highest price paid by the acquirer or the PAC with him for any acquisitions. This 

includes shares allotted through public issues or rights issues during the 26-week period, 

statutorily prescribed, prior to the date of the open offer.9 

 The average weekly high and low of the closing prices of shares as quoted on the stock 

exchanges where shares of the target company are traded during the 26-week period or 

the average of the daily high and low prices of shares during the two-week period prior to 

the date of the open offer.10 

 In cases where the shares of the target company are not traded frequently, determining 

the highs and lows becomes difficult. Under such circumstances, the company may use 

parameters such as return on net worth of the company, book value per share, earnings 

per share (EPS), etc.11 

Corporate takeovers are very common in US and UK, but rare in Germany, Japan and China. 

The reason is that Germany practices a dual-board structure; Japanese companies have 

interlocking sets of ownerships known as keiretsu, and in China, most public listed companies 

are state owned. 
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 FORMS OF TAKEOVER 

A takeover can be of different types. It can be defined from the legal perspective or the business 

perspective. 

Legal Perspective: Corporate takeovers are governed by specific laws, which protect the target 

company and the shareholders. From the legal perspective, takeovers fall into three categories: 

i) Friendly Takeover: 

In a friendly take, the acquirer acquires the shares of the target by informing the board of 

directors about his intention to purchase the shares of the target company. When the board feels 

that the offer is worth accepting, it recommends to the shareholders that the offer be accepted. 

Here, the acquirer may either acquire the assets or purchase the stock of the target. When a 

friendly takeover involves the purchase of assets, the acquirer enjoys the following advantages: 

 The acquirer can purchase only those assets that it desires to purchase. 

 The acquirer is not required to take over any contingent liabilities of the target company. 

 The acquirer can negotiate the price with the board of directors as the approval of the 

shareholders is not required. 

When a friendly takeover involves purchase of the stock of the stock of the target, the following 

points must be considered by the acquirer: 

 The acquirer has to assume the liabilities of the target firm. 

 The target firm may continue to operate as an autonomous subsidiary or it may be 

merged with the acquiring firm. 

 The approval of the shareholders of the target firm is necessary.12 

 

ii) Hostile Takeover: 
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A hostile takeover is one where the board of directors of the target firm refuses the offer of the 

acquirer to purchase the shares, but the acquirer continues to pursue the target or makes an offer 

bypassing the target company’s management. Such a deal also includes an offer made by the 

acquirer without informing the target company’s management about their intention of acquiring a 

stake in the company.13 The acquirer has three options if he chooses to proceed with hostile 

takeover, they: 

Tender offer: A tender offer is one made by the acquirer to buy the stock of the target firm either 

directly from the firm’s shareholders or through the secondary market. First, the acquirer makes 

an offer to buy the company’s stock to the target firm’s board of directors. The proposal carries a 

clear indication that it offer is turned down, the acquirer shall resort to a tender offer. This 

strategy is expensive as the acquirer has to pay a price higher than the prevailing market price. In 

addition, the stock price tends to rise in anticipation of a takeover.14 

Proxy fight: In a proxy fight, the acquirer approaches the shareholders the target firm with an 

objective of obtaining the right to vote for their shares. The acquirer hopes to secure enough 

proxies that would help them gain control over the board of directors and replace the incumbent 

management. Proxy fights are a very expensive and difficult mode of takeover, for the incumbent 

management team can use the target firm’s funds to pay the cost of presenting its case and 

obtaining votes.15 

Creeping tender offer: This method involve purchasing enough stock from the open market to 

bring about a change in management.16 

Most countries have norms that an acquirer has to fulfill while resorting to a hostile takeover. For 

example, in the US, the Williams Act, 1968 provides that the acquiring form give 30 days to both 

the management of the target firm and the Securities and Exchange Commission pertaining to its 

desire to acquire shares of the target and the subsequent tender offer. The objective behind this 

regulation is to enable the target firm to formulate a defensive strategy to maintain its 

independence. 
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16 Ibid 



iii) Bailout Takeover: 

This involves the takeover of a financially sick company by a financially rich company as per the 

provisions of the Sick Industrial Companies (Special Provisions) Act, 1985. The objective of this 

takeover is to bail out the sick unit from losses.17 

Business Perspective: Takeover under this category includes the following types: 

i) Horizontal Takeover: 

When a company takes over another from the same industry, the takeover is referred to a sa 

horizontal takeover. The basic objective behind this type of takeover is to attain economies of 

scale and increase market share by entering into the segments of the company taken over.18 

 

ii) Vertical Takeover: 

When a company is taken over by any of its vendors or customers, it is referred to as vertical 

takeover. When the business of the vendor is taken over, it is called a backward takeover, 

whereas a takeover of the business of the customer is termed a forward takeover. The main 

purpose of the former is to attain a reduction in costs, whereas the latter aims at direct access to 

the market.19 

 

 

 

iii) Conglomerate Takeover: 

When a company takes over another from a totally different industry, it is termed conglomerate 

takeover. This type of takeover is pursued with the objective of attaining diversification. 20 
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Reverse Takeover: This is a takeover where a private company acquires a public company. This 

takeover is planned to enable the private company to effectively float itself and at the same time 

bypass the lengthy and complex process of going public by coming out with an initial public 

offering (IPO). This makes the company less susceptible to market conditions. Here the public 

company is called a shell because all that exists of the original company is its organizational 

structure. 

The biggest problem with reverse takeovers is that the company comes with its own history, 

which may be a troubled one, with sloppy record-keeping, pending lawsuits and contingent 

liabilities, and some shareholders. The resulting company has to live with the bad history of the 

target company.21 

 

 HISTORY OF HOSTILE TAKEOVERS 

Swaraj Paul’s failed to bid for Escorts and DCM (1984): Since its economic liberalization in 

1991, India has experienced only a handful hostile takeovers attempts. In 1980’s Swaraj Paul 

who was a London based NRI sought to control the management of two Indian companies- 

Escorts Ltd. And Delhi Cotton Mills (DCM) by picking up their shares from the stock market 

from the stock market. Although he failed to fulfill his dream of controlling Escorts and DCM 

but he was successful in highlighting how particular families were able to exercise managerial 

control over large corporation entities despite holding a very small proportion of the above 

mentioned company’s shares. He finally withdraws his bid. Swaraj Paul was unsuccessful but his 

hostile threat sent shockwaves through the otherwise complacent Indian business world.22 

Indian Cement-Raasi Cement (1998): India Cements Limited ("ICL") in its hostile bid for Raasi 

Cements Limited ("RCL") made an open offer for RCL shares at Rs. 300 per share at the time 

when the share price on the Stock Exchange, Mumbai ("BSE") was around Rs. 100.  The 
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tendency of the Indian FIs has till recently always been to protect the existing promoters in case 

of a hostile takeover bid. However, in this case they felt cheated as the promoters themselves 

sold out their stake to the acquirer leaving little room for them to tender their stake to the 

acquirer during the open offer. However, ICL also bought out the FIs in the open offer and 

thereby increased their holding in RCL to 85%. There was another interesting twist to this deal, 

which made matters more complicated. Raju transferred 39.5% stake of Shri Vishnu Cement 

Limited (“SVCL”), which was a subsidiary of RCL, to nine investment companies owned by 

Raju and his family barely days after the purchase by ICL of Raju’s shares in RCL. This was in 

violation of Regulation 23(1) (g) of the Takeover Code, which prohibits a target company from 

transferring its significant assets after a public announcement has been made by the acquirer to 

make an open offer for purchase of shares from the public. Since SVCL was the crown jewel of 

RCL, and in fact the primary reason for ICL’s interest in RCL, the matter was taken to SEBI, 

which held that the transfer was not valid.  The matter was ultimately sorted out through a 

negotiated deal by which Raju’s associates sold their shares to SVCL to ICL.23 

Dalmia Group’s purchase of stake in Gesco (2000): In October 2000 Abhishek Dalmia, made 

an open offer to acquire 45% of the share capital in Gesco Corporation at Rs. 23 per share at a 

total. This transaction entered in to a drama of hostile takeover until the promoters of Gesco 

Corporation and the Dalmia group announced to have reached an amicable settlement in the 

battle for Gesco, with the former buying out Dalmias' 10.5% stake at Rs 54 per share for a total 

consideration of Rs 16 crore. The Gesco Corporation takeover showed that a bidder with 

admittedly poor financial resources could talk up a share only to exit later with a huge profit 

through a negotiated deal.24 

 

 FRAMEWORK OF HOSTILE TAKEOVER 

 A hostile tender offer begins with an unsolicited offer by a bidder to purchase a majority 

or all of the target firm’s shares.25 
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 The bidder will set the offer for a particular period of time, at a price, and with a form of 

payment, and may attach conditions to the offer.26 

 The target will ordinarily undertake evasive measures.27 

 

 STRATEGIES FOR HOSTILE TAKEOVER 

 Market accumulation followed by an Open offer.28 

 Negotiated deal with financial institutions followed by an Open offer.29 

 Negotiated deal with a breakaway Promoter Fraction followed by an Open offer.30 

 Direct offer to shareholders. 

 

 

 

 

 

 

 NEED FOR A TAKEOVER CODE 

In India, the behavior of the company in the terms of Merger & Acquisitions and Takeover can 

be seen in the following ways: 

 The first instance of the Takeover took place between 80’s and 90’s where there were any 

hardly any regulation and making a tender offer was not necessary. Takeover was 

considered to be a buyer-seller negotiation. 
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 The second phase took place in 1994. This was the period of Expansion, Consolidation 

and restructuring and also experienced significant shift from friendly to hostile takeover. 

 The third phase involves the current scenario where the role of bank and financial 

institutions has emerged. 

Therefore, to deal with the complex nature of takeover, the interests of small investors as well as 

the target company, there was a need to develop a code which will regulate the whole process of 

Merger & Acquisitions and Takeover, guided by the principle of fairness, transparency and equal 

opportunity for all.31 

 

 REGULATORY OBSTACLES 

The Companies Act, 1956 has been largely adopted from the English Act. The aforesaid Act 

governs the incorporation operation and winding up of companies in India. But the term 

‘takeover’ has not been defined; it is covered under the broader definition of reconstruction and 

amalgamation which is given in the Act. The specific regulation dealing with Takeover came 

into existence in 1994, which got amended and is now known as Securities & Exchange Board of 

India- SEBI (Substantial Acquisition of Shares and Takeovers) Regulation, 1997. Other 

regulations which are related with corporate activities include the Code of Civil Procedure, 1908, 

the Indian Trusts Act, 1882, SEBI (Prohibition of Insider Trading), 1992 and the Partnership Act, 

1932. These regulations have the statutory force of law and are well prepared with penalty 

provisions for the violation of these regulations and the SEBI Act.32 

 

 TAKEOVER CODE & OTHER REGULATION 

The year 1992 marked the beginning of a new phase in Indian capital markets. The year saw the 

enactment of the Securities and Exchange Board of India (SEBI) Act, 1992 under which SEBI 

was established as a regulatory body to regulate and promote the development of the securities 
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market, and protect the interest of investors. One area of concern was that of corporate takeovers, 

which was viewed as unhealthy corporate practices.33 

To curb the negative impact of takeovers, SEBI issued the Substantial Acquisition of Shares and 

Takeover Regulations in 1994. These regulations covered both friendly and hostile takeovers. Ina 

friendly takeover, SEBI was keen to ensure that the minority shareholders got fair treatment. 

This should be achieved without any major hurdles, for the shareholders favour friendly 

takeovers and are willing to accept the offer that comes their way if it is best option under the 

given circumstances. The concern was deeper in case of hostile takeovers where the company 

intending a takeover made the move unknown to the target’s management.34 

The Board incorporated provisions to promote transparency in the takeover process. These 

regulations, however, excluded the ‘bailout’ form of takeover- including cases where financial 

institutions have invested either by way of equity or have granted term loans, and companies that 

were under the purview of the Board for Industrial and Financial Reconstruction (BIFR). The 

SEBI provisions were found inadequate due to in-built ambiguity and loop holes, and the 

Board’s efforts to promote transparency in takeovers did not succeed.35 

After repeated failures, SEBI appointed a committee under the chairmanship of Justice P.N. 

Bhagwati to review the guidelines issued in 1994 and to study the effect of takeovers and 

mergers on securities market and to evolve appropriate provisions for regulating takeovers and 

mergers. 

The Bhagwati Committee stated the necessity for a takeover code on the grounds that the 

confidence of retail investors in capital markets is a crucial factor for their development. 

Therefore, their interest needs to be protected and an exit opportunity should be given to 

investors if they do not want to continue with the new management. Full and truthful disclosure 

should be made of all material information relating to open offer to enable them to take an 

informed decision. The committee also recommended that the acquirer ensure adequate financial 
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resources for the payment of acquisition price to the investors so that the process of acquisition 

and mergers will be made of all material transactions at the earliest opportunity.36 

As a major step towards protecting the interest of the minority shareholders, Clause 40 A and B 

of the Listing Agreements were introduced. These clauses prescribe a basic framework 

pertaining to initial disclosure before going ahead with acquisition of shares from the public.37 

Although the regulations are being made more stringent, due to the manner in which the Indian 

corporate sector is evolving, there is strong need to keep reviewing them so that they remain 

contemporary. India’s takeover code does not permit a ‘poison pill’ defence, but it empowers 

Indian companies to block hostile takeovers by foreign companies through Press Note 18. This is 

the 18th in a series of press releases issued by the Ministry of Industry in 1998 and reads as 

follows: 

 The automatic route for Foreign Direct Investment (FDI) and/or technology collaboration 

would not be available to those who have or had any previous joint venture or technology 

transfer/trademark agreement in the same or allied field in India. The Reserve Bank of 

India, therefore, has to stipulate a necessary declaration before applications for the 

automatic route are taken on record. 

  Investors of technology to the suppliers of the automatic route category, therefore, will 

have to necessarily seek the Foreign Investment Promotion Board/ Project Approval 

Board (FIPB/PAB) route for joint venture’s or technology transfer agreements (including 

trademarks) giving detailed circumstances in which they find it necessary to set up a new 

technology transfer (including trademark). 

  The onus is clearly on such investors/technology suppliers to provide the requisite 

justification and also proof to the satisfaction of FIPB/PAB that the new proposal would 

not in any way jeopardize the interests of the existing joint venture or 

technology/trademark partner or other stakeholders. It will be at the sole discretion of 

FIPB/PAB to either approve the application with or without conditions or to reject it in 

total, duly recording the reasons for doing so. 
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 The takeover code does not have direct barrier for hostile takeover. Certainly the concept of 

open offers and creeping acquisition limits creates a mechanism by which companies takeovers 

can be accomplished while fulfilling the need for shareholders to be paid at a control premium. 

The new regulation which came in 2000 got a well version of the earlier code and aims at 

benefitting the investing community. This regulation aims at increasing the ambit of open offer. 

But if we compare the present takeover code it seems to be partial against the hostile acquirers. 

As per S. 22(6) of the SEBI (Substantial Acquisition of Shares and Takeovers) Regulation, 1997 

which requires disclosure of certain documents by the acquirer. The section requires that acquirer 

to disclosure and vouch for non-public information about the target board and hence would 

preclude a hostile takeover. This has been introduced as a check on fraudulent promotion of the 

acquiring firm and the benefits of takeover, the provisions seems fairly ordinary as securities go. 

Hostile acquirers must also deal with general challenges imposed by the takeover code that all 

acquirers face. S. 25 of the SEBI (Substantial Acquisition of Shares and Takeovers) Regulation, 

1997, dealing with competitive bids, requires that the subsequent bidder at least match the total 

number of shares held by the first bidder and offered to the public. This provision favours 

promoters in most cases in India because of the prevalence of controlling shareholders and 

makes bidding expensive for competitors. The code also allows shareholders to withdraw shares 

already been tendered in an open offer and sell them either in the open market or to another 

acquirer at a higher price. This move will benefit investors in hostile takeover bids where the 

counter-parties keep raising their offer prices and also will provide a liberty to them if takeover 

process is taking undue long time. Indirect acquisition gives shareholders of a company 

indirectly acquired by another promoter an exit route especially through GLOBAL-LEVEL 

arrangements, which have increasingly started to impact the structure of their Indian affiliates. 

Generally an acquirer takes up a stake in another company for either of the two reasons – 

consolidation of business or to unlock shareholder value. But the fear of indirect acquisition and 

a resultant open offer in a third company may discourage acquisition. Instead of compulsorily 

disclosure at 5% level, SEBI introduced three stages disclosure at 5, 10 and 14% level. Rationale 

behind this move is to aware the management about the prospective takeover threat in future. 

The move favours existing promoters as it makes a hostile takeover exercise difficult and 

expensive. This will hurt the vibrant development of capital market for corporate control, 



because management can use this information in unfair way to corner the shares through the 

creeping limit prior to such threat. The Takeover Code, vide Regulation 23, also imposes a 

prohibition on the certain actions of a target company during the offer period, such as 

transferring of assets or entering into material contracts and even prohibits the issue of any 

authorized but unissued securities during the offer period. However, these actions may be taken 

with approval from the general body of shareholders. 

The Takeover Code is required to be read with the SEBI (Disclosure & Investor Protection) 

Guidelines 2000 (“DIP Guidelines”), which are the nodal regulations for the methods and terms 

of issue of shares/warrants by a listed Indian company. They impose several restrictions on the 

preferential allotment of shares and/or the issuance of share warrants by a listed company. Under 

the DIP guidelines, issuing shares at a discount and warrants which convert to shares at a 

discount is not possible as the minimum issue price is determined with reference to the market 

price of the shares on the date of issue or upon the date of exercise of the option against the 

warrants. This creates an impediment in the effectiveness of the shareholders’ rights plan which 

involves the preferential issue of shares at a discount to existing shareholders. 

The DIP guidelines also provide that the right to buy warrants needs to be exercised within a 

period of eighteen months, after which they would automatically lapse. Thus, the target company 

would then have to revert to the shareholders after the period of eighteen months to renew the 

shareholders’ rights plan.  

Without the ability to allow its shareholders to purchase discounted shares/ options against 

warrants, an Indian company would not be able to dilute the stake of the hostile acquirer, thereby 

rendering the shareholders’ rights plan futile as a takeover deterrent. 

Also, the FDI policy and the FEMA Regulations have provisions which restrict non-residents 

from acquiring listed shares of a company directly from the open market in any sector, including 

sectors falling under automatic route. There also exist certain restrictions with respect to private 

acquisition of shares by non-residents, under automatic route, is permitted only if Press Note 1 of 

2005 read with Press Note 18 of 1998 is not applicable to the non-resident acquirer. This has 

practically sealed any hostile takeover of any Indian company by any non-resident.38 
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 DEFENCE STRATEGIES 

Some of the typical types of defence strategies against hostile takeovers are as follows: 

1. Poison Pills: In this strategy, the company issue and allot special stock warrants to its 

shareholders. In case a hostile takeover takes place, then the shareholders can purchase 

the shares of the company at a substantial discount. Now if a person acquires 

shares/voting rights in target company in excess of the prescribed limits and without the 

permission of the board, then the remaining shareholders are empower to exercise their 

special rights to acquire the additional shares of the target company thus, reducing the 

stake of the hostile takeover. 

2. Staggered Board: This defence ensures that only 1/3rd of the board can change each year. 

Thus, it makes impossible for the hostile bidder to replace the board except through 

gradual process. S. 256 of the Companies Act states hat companies should maintain 

staggered boards. But at the same time S. 284 of the Companies Act empowers the 

shareholders of the company to remove all the directors without any cause ad at any time 

by majority voting by the shareholders. 

3. Pac Man Defence: This defence involves a reversal process. Here, when there is a hostile 

bid made on the target company, the target company will make a counter bid on the 

acquirer and the target will hunt the acquirer when the acquirer tries to take over the 

target company. 

4. White Knight: Under this, Target Company or the promoters will make an offer to public 

shareholders of the target company which is more beneficial than the offer of the hostile 

bidder. If the competing offer of the target company and/ or the promoters is accepted by 

the public shareholders in preference to the offer of the hostile bidder then the aggregate 

shareholding of the promoters shall be further consolidated. If the target company and/ or 

the promoters cannot make the counter offer, then they can approach an affiliate or 

associate company to make a more beneficial counter offer to acquire the shares of the 

target company. Such counter offer by the affiliate or associate company shall constitute 

a competing offer permitted under Regulation 20 of the Takeover Code. 



 

 BENEFITS OF HOSTILE TAKEOVERS 

A hostile takeover is expected to generate the following benefits: 

1. In a hostile takeover, the acquirer get interested on the target company because of its 

assets, technology and distribution, strength and the acquirer wants to add resources to 

the existing one and hence the production of the target company.39 

2. The shareholders of the target company always have a chance to get an extra premium on 

the prevailing stock price. 

3. Sometimes, the acquirer pays more to the target company by directly making an offer to 

the shareholder.  

There have been cases where hostile takeovers have turned out to be beneficial to both the 

companies. 

 

 DISADVANTAGES OF TAKEOVERS 

A takeover results in the following disadvantages: 

1. It results in reduced competition and thus reduced choice for consumers. 

2. It results in job cuts, as the acquirer tries to reduce operating costs. 

3. The firms that merge may suffer from cultural differences that may lead to conflict with 

the new management. 

4. The acquirer is often burdened with the hidden liabilities of the target entity. 

5. The employees of the target company work in an environment of fear and uncertainty, 

which affects their motivational levels.  

  

                                                           
39 Ed. Grabianwoski,  How Hostile Takeovers Work. Available at: http://money.howstuffworks.com/hostile-

takeover4.htm (Last accessed on 01st October, 2015 20:00 hrs)  

http://money.howstuffworks.com/hostile-takeover4.htm
http://money.howstuffworks.com/hostile-takeover4.htm


LACUNAS IN EXISTING TAKEOVER CODE & REGULATION 

The SEBI takeover code is not adequate and suffers lacunas and is ambiguous. Although the 

1994 Takeover Code was a comprehensive one but there were some loopholes in it, which the 

corporate used for their benefits. In India, hostile takeovers are always taken in a negative sense. 

But we shouldn’t forget that Takeover always plays an important role in unlocking hidden value 

of shares and also pressurize the management to work efficiently and thus, contributes towards 

the growth of Corporate Governance. 

Regulators are expected to protect the interest and right of the shareholders, curb malpractices 

and ensure a free, fair, transparent and equitable place for takeover. A study showed that in India 

84% takeovers are taking place through the route of exemption. This is not only anti-investors 

but also against the very purpose of the takeover code. There are still some areas where code is 

not clear. One such debatable issue is what is meant for change in management control, 

especially when such changes are the result of some arrangements at global level. Provisions 

related to indirect acquisition are also not very clear. 

In the code undue advantages are given to the promoter at the cost of small investors, so in due 

course SEBI should try to bring promoters also on the same level. 

Provisions related to acquisition of shares by Govt. Company are also need a change. According 

to present code a govt. company can purchase shares of another govt. company from govt. 

without making open offer, but open offer will be necessarily in case of a private company. This 

does not provide a level playing field to private companies. It provides Govt. an easy exit route 

but not to small investors. In this process Financial Institutions also have an important role to 

play. They should have a long-term perspective, rather than short-term profit-booking motive, 

while deciding upon an open offer. Acquirers should ensure full information to the public & 

Make pricing decisions properly. 

 

 

 

 


